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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
RICKIE STORM,
Defendant-Appellant.

NO. 45496
Ada County Case No.
CR01-2017-7503

RESPONDENT'S BRIEF

Issue
Has Storm failed to establish that the district court abused its discretion, either by
imposing a unified sentence of 10 years, with three years fixed, upon his guilty plea to forgery,
or by denying his Rule 35 motion for a reduction of sentence?

Storm Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Storm pled guilty to forgery and the district court imposed a unified sentence of 10 years,
with three years fixed. (R., pp.61-64.) Storm filed a notice of appeal timely from the judgment
of conviction. (R., pp.67-69.) He also filed a timely Rule 35 motion for a reduction of sentence,
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which the district court denied.

(R., p.70; Order on Defendant’s Rule 35 Motion

(Augmentation).)
Storm asserts that the district court abused its discretion by imposing an excessive
sentence in light of his mental health issues and “his desire to circumvent the vicious cycle of
incarceration.” (Appellant’s brief, pp.6-9.) Storm has failed to establish an abuse of discretion.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for forgery is 14 years. I.C. § 18-3604. The district court
imposed a unified sentence of 10 years, with three years fixed, which falls well within the
statutory guidelines.

(R., pp.61-64.)

Storm’s sentence is also appropriate in light of his

extensive criminal history and his failure to rehabilitate while in the community.
Storm’s criminal record occupies 12 pages of the PSI (see PSI, pp.6-18) and, as noted by
the presentence investigator, includes “felony convictions for: Forgery; Obtaining Money Under
False Pretenses; Grand Larceny; Forcible Rape; Issue Checks over $50 with Insufficient Funds
Check; Driving While Intoxicated; Driving Under the Influence, Assault Battery on Certain
Personnel; Possession of a Controlled Substance; and Grand Theft by Possession” (PSI, p.29).
He also has dozens of misdemeanor convictions and has “been in and out of prison since the
1980’s.” (PSI, pp.6-17, 29.) The same week he was charged with the forgery offense to which
he pled guilty in this case, Storm was also charged in three separate cases with three additional
felonies: one count of forgery and two counts of possession of a controlled substance. (PSI,
pp.17-18.)
Despite having been afforded multiple opportunities on probation and parole, Storm has
demonstrated an unwillingness or inability to conform his behavior to the requirements of the
law. According to Storm’s parole officer:
[Storm] was given a mentor upon his release from incarceration, but only
had minimal interaction with him. He was constantly pushing the boundaries. He
had women in his room, which eventually caused him to be kicked out of 2 motels
where he was living. He consistently missed office appointments, he was
involved in a fraudulent check/credit card investigation. He had a positive UA for
methamphetamine and then things really went downhill for him. He was
investigated/charged with PCS, had stolen property, stolen guns, and was
frequenting a known drug house. He did not appear to have the skills or
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motivation to remain in the community as a law abiding citizen. Within a short
period of time he was breaking the rules, victimizing people, and then starting
committing new felonies. Mr. Storm has been incarcerated for the bulk of his life
and would need some life skills as well as a period of sobriety before he will be
successful.
(PSI, p.19.)
Storm undoubtedly has some mental health issues, but those issues are exacerbated when
he uses illegal drugs rather than prescription medication. (PSI, pp.24-25, 399-401.) He has
participated in a number of substance abuse treatment programs but has been unable to abstain
from drug use, except while incarcerated. (PSI, pp.396-401.) Storm’s justification for recently
using drugs was that he had injured himself at work, and following surgery, decided to quit using
the prescribed pain medications and use methamphetamine instead so he could “function better.”
(PSI, pp.24-26.) At the time he committed the offense in this case, Storm reported not knowing
what he was doing for over a month because he relapsed on methamphetamine and cocaine.
(PSI, p.4.)
At sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Storm’s sentence. (9/11/17 Tr., p.26, L.13 –
p.31, L.15.) The state submits that Storm has failed to establish that his sentence is excessive for
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, which
the state adopts as its argument on appeal. (Appendix A.)
Storm next asserts that the district court abused its discretion by denying his Rule 35
motion for a reduction of sentence because of “his desire to make a positive transition from
prison to society.” (Appellant’s brief, pp.10-13.) If a sentence is within applicable statutory
limits, a motion for reduction of sentence under Rule 35 is a plea for leniency, and this court
reviews the denial of the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201,
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203, 159 P.3d 838, 840 (2007). To prevail on appeal, Storm must “show that the sentence is
excessive in light of new or additional information subsequently provided to the district court in
support of the Rule 35 motion.” Id. Storm has failed to satisfy his burden.
As found by the district court in its order denying Storm’s Rule 35 motion (Aug., p.11),
Storm’s desire to make a positive transition from prison to society (by way of participating in
programming during a period of retained jurisdiction and, after that, participating in the Ada
County Jail work release program) is not new information that entitled him to a reduction of
sentence (see PSI, pp.13-16, 18; Tr., p.22, L.22 – p.23, L.4, p.24, L.23 – p.25, L.2, p.26, Ls.512). That Storm is not currently eligible for the specific rehabilitative programs in which he
would like to participate also fails to show an abuse of discretion in the denial of his motion for
leniency. Storm has not shown that his sentence was excessive as imposed, and the “alleged
deprivation of rehabilitative treatment is an issue more properly framed for review either through
a writ of habeas corpus or under the Uniform Post-Conviction Procedure Act.”

State v.

Sommerfeld, 116 Idaho 518, 520, 777 P.2d 740, 742 (Ct. App. 1989) (affirming district court's
denial of defendant's I.C.R. 35 motion). Given any reasonable view of the facts, Storm has failed
to establish that the district court abused its discretion by denying his Rule 35 motion for a
reduction of sentence.
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Conclusion
The state respectfully requests this Court to affirm Storm’s conviction and sentence and
the district court’s order denying Storm’s Rule 35 motion for a reduction of sentence.

DATED this 6th day of April, 2018.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 6th day of April, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

25

26

way better life tha n I have. That's what my whole goal

I fail. And the easiest solution is throw me back in
2

prison, and that's where I end up at.

3

2

is to watch him grow up and become a better man than me.

3

Unfortunately, it hasn't happened, and I'm really

they say I need to go to a hospital and do kind of like

4

devastated by it.

s

a step-down program. I was encouraged by that. I have

s

6

a mental health counselor out there at the prison that I

6

7

see once a week right now, and she says, yeah, Mr. Storm

7

programs out t here and I would like to give them a try .

8

you got to have a whole lot of information in your head,

8

I would like to be able to come back to the court and

4

I read the mental health evaluation, and

So I'm just asking·· I can do time, so
that's why I'm asking for a Rider. They've got t he new

9

how do we get it transferred from your head to actual

9

say, hey, I'm a success and In three years I want to be

10

where you live by it or how can we implement it into

10

able to come back to the court and say, hey, can I get

11

t hat adjustment into society. I said I don't know. And

11

off probation because I succeeded and show you that I

12

so I started a new program w ith her where I meet with

12

can succeed. Thank you, your Honor.

13

her and a couple other people once a week, and she says

13

14

what we are going to do it's like caterpillar, we're

14

1S

going to turn you into water and melt down everything

15

guilty. In an exercise of my discretion in sentencing,

16

that's you and create the butterfly.

16

I have considered the Toohill factors, including the

17

nature of the offense and the character of offender, as
well as information in mitigation and in aggravation.

17

And, you know, that's the steps I'm taking

THE COURT: Thank you.
On your plea of guilty, I do find you

18

now. I have a lot of information, I have a lot of

18

19

knowledge, and I can teach people a lot of things, but

19

20

for some odd reason, I just don't get it, and I really

20

do so mindful ofthe objectives of protecting society,

21

want to get it .

21

achieving deterrence, the potential for rehabi lita tion

In determining an appropriate sentence, I

22

I have a son that's 36 years old and he's

22

and the need for punishment or retribution. I have

23

In prison. I want to try to be a better example for him

23

reviewed and consider the PSI materials, I've considered

24

somehow, some way. Somehow it stops with me. I got to

24

argument s and recommendations of counsel and the

25

fix it. I got to fix it . Because I want him to have a

25

stat ement the defendant gave in al locution today.
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1

I t hink that's exactly right, you are the

28

1

tolerated given the history that you had. You have a

2

person I warn young people of, and I don't mean that in

2

lifetime achievement record of felonies and other

3

a bogeymen kind of way, I just mean it in the sense

3

crimes, some of which were very serious crimes
obviously.

that, listen, you spent most of your li fe in an

4

institution wit h little short respites in between out in

5

6

the community, and you Ond now where you're at, which

6

7

is bei ng not a young person anymore and trying to

7

all the information in your head there. I think you

8

succeed out there is really difficult.

8

know how t o do this, it's just a matter of doing it,

4

·5

9

And so you kind of look at this life and

I'm hopeful that when you parole the next
time that you make it this next time. I think you have

9

it's a matter of execution, it's a matter of not giving

10

say this is the life I've lead, which is in life of

10

up when th ings don't go the way you want when told no

11

incarceration. Ms. Jones said you were somewhat

11

for the tenth time, to say, well, I'm going t o get high,

12

institutionalized, I think I agree with that except for

12

now that I'm going to get high, I'm going to get money,

13

the word "somewhat. " I think you are, for the most

13

how am I going to get money. You have the resources,

14

part, complet ely institutionalized. I have no doubt

14

you have the tools that you need to know how to stay
sober, but you have to execute on those.

15

that you can serve your time, because you do well at it.

15

16

I suspect you are a positive role model for other

16

17

inmates and you provide help and volunteer and do all

17

plea agreement in this case is more than fair. There

18

those things, because you know how to do that and I

18

were times in the past, a decade or two decades ago

19

think it gives you some satisfaction to do something

19

where this would be sort of a three-strikes

20

meaningful with your l ife with the limited options that

20

life-sentence kind of case, right.

21

you have.

21

22

My problem is that this isn't just a

22

I think in giving your history that the

So I th ink ten years in this case is very
fair and very reasonable, and so I'm going to sentence

23

matter of you coming out and using, right? It's you

23

you to the custody of the Idaho State Board of

24

coming out and victimizing people, banks, people whose

24

Corrections under the Unified Sentencing Laws of th e

25

checking accounts are writt en on there, and it can't be

2s

State of Idaho for an aggregate term of ten years. The
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30

court specifies a minimum period of confinement of three

choose to employ what you've been ta ught and probably

2

yea rs, followed by a subsequent indeterminate period of

2

3

seven years . The bail, if any, is exonerated. Credit

3

4

wi II be given for days served. The defendant is

4

s

remanded to the custody of the sheriff of the county to

5

6

be delivered to the proper agent of the state Board of

6

7

Corrections in execution of the sentence.

7

I'll order that if you have not already

8

8

9

done so you provide a DNA sample and right thumbprint

9

10

impression and comply with the ONA Database Act; I'll

10

11

order that you pay court costs ; restitution will be left

11

12

open 30 days. I'm not going to order a fine or publ ic

12

13

defender reimbursement, given the penal incarceration

13

14

being imposed and other financial obligation existing.

14

1s

what you teach others and stay sober. Good luck.

You have the right to appeal. If you

lS

16

cannot afford an attorney, you can request to have one

16

17

appointed at public expense. Any appeal must be filed

17

18

wit hin 42 days t he date of this order or the entry of

18

19

the written order of judgment of co nvicti on and order

19

zo

imposing that sentence.

20

21

I hope you do It the next time, I do hope

21

22

you make it, bu\ you're going to have to employ those

22

23

things that you know to do so . It's not going t o be

23

24

easy, I get that, but it's either that or give up and

24

25

spend the rest of your life in prison. I hope you

25
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REPORTER'S CERTIFICATE
2

STATE OF IDAHO

3

COUNTY OF ADA )

4

s

1, CHRISTIE VALCICH, Certified Court

6

Reporter of t he County of Ada, State of Idaho, hereby

7

certify:

8

That I am the reporter who transcribed the

9

proceedings had In the above-entitled action in machine

10

shorthand and t hereafter the same was reduced into

11

typewriting under my direct supervision; and that the

12

foregoing t ranscript contains a full, true, and accurate

13

record of the proceedings had in the above and foregoing

14

cause, which was heard at Boise, Idaho.

15

16

IN WITNESS WHEREOF, I have hereunto set my
hand this 8th day of December, 2017.

17
18
19

20
21
22

CHR ISTI E VALCICH, CSR-RPR
Ada County Courtnouse
200 We~t Front Street
Boise, Idaho

23

24
25
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(Proceedings concluded.)
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